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7KH ,OOHJDO ,PPLJUDWLRQ 5HIRUP DQG ,PPLJUDQW 5HVSRQVLELOLW\ $FW

RI ���� �³,,5,5$´� VXEVWDQWLDOO\ DOWHUHG WKH ODQGVFDSH LQ LPPLJUDWLRQ
ODZ� ³$PRQJ WKH FKDQJHV EURXJKW E\ WKH ,,5,5$ ZDV D VKLIW LQ EDVLF
LPPLJUDWLRQ WHUPLQRORJ\�´ &KL 7KRQ 1JR Y� ,16� ��� )��G ���� ��� Q��
��G &LU� ������ 3UH�,,5,5$� WKH ODZ UHIHUUHG WR ³H[FOXGDEOH´ DOLHQV�
³WKRVH ZKR ZHUH LQHOLJLEOH IRU DGPLVVLRQ RU HQWU\ LQWR WKH 8QLWHG 6WDWHV�´
,G�� VHH DOVR � 8�6�&� � �����D� ������� ³([FOXGDEOH´ DOLHQV FRXOG EH
VXEMHFW WR H[FOXVLRQ SURFHHGLQJV� ³µ>G@HSRUWDWLRQ¶ SURFHHGLQJV� LQ
FRQWUDVW�ZHUH EURXJKW DJDLQVW WKRVH DOLHQVZKR KDG JDLQHG DGPLVVLRQ LQWR
WKH FRXQWU\�´ &KL 7KRQ 1JR� ��� )��G DW ��� Q��� VHH DOVR � 8�6�&�
�� �����D�� ���� ������� ³7KH GHSRUWDWLRQ KHDULQJ LV WKH XVXDO PHDQV RI
SURFHHGLQJ DJDLQVW DQ DOLHQ DOUHDG\ SK\VLFDOO\ LQ WKH 8QLWHG 6WDWHV� DQG
WKH H[FOXVLRQ KHDULQJ LV WKH XVXDO PHDQV RI SURFHHGLQJ DJDLQVW DQ DOLHQ
RXWVLGH WKH 8QLWHG 6WDWHV VHHNLQJ DGPLVVLRQ�´ /DQGRQ Y� 3ODVHQFLD� ���
8�6� ��� �� �������

,,5,5$ ³UHIHUV WR µLQDGPLVVLEOH¶ DOLHQV>� � 8�6�&� � �����D� �������@
LQ WKH SODFH RI µH[FOXGDEOH¶ DOLHQV� $OWKRXJK WKHUH DUH VWLOO VHSDUDWH
JURXQGV RI µLQDGPLVVLELOLW\¶ DQG µGHSRUWDELOLW\�¶ WKH GLVWLQFWLRQ QRZ WXUQV
RQ ZKHWKHU DQ DOLHQ KDV EHHQ µDGPLWWHG¶ WR WKH 8QLWHG 6WDWHV� UDWKHU WKDQ
RQ ZKHWKHU WKH DOLHQ KDV JDLQHG µHQWU\�¶´ &KL 7KRQ 1JR� ��� )��G DW ���
Q��� $Q DOLHQ ZKR GRHV QRW HQWHU WKH 8QLWHG 6WDWHV OHJDOO\ LV QRW
³DGPLWWHG�´ � 8�6�&� � �����D����� ������� ³,QDGPLVVLEOH´ DOLHQV�
WKHUHIRUH� LQFOXGH DOLHQVZKR KDYH QRW HQWHUHG WKH8QLWHG 6WDWHV �IRUPHUO\
H[FOXGDEOH� DQG WKRVH ZKR HQWHUHG LOOHJDOO\ �IRUPHUO\ GHSRUWDEOH��
� 8�6�&� � �����D���� ������� %RWK ³LQDGPLVVLEOH´ DQG ³GHSRUWDEOH´
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0-�& � ,�� ?�0�, � �1�� (� ?.�1&� � 0.&.�!� .!� ���������������
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+ �!.!6� �*� �� &,�,1, �� �!�� 6� �,)4� �.+.!.&- &� ,- � ��!6 � �*
(�).04�0-�.0 &��?�.)�:) � ,�� ,- �(�).,.0�)�:��!0- &�.!���*. )�
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DOLHQV DUH QRZ VXEMHFW WR UHPRYDO SURFHHGLQJV� � 8�6�&� � ����D �������

�
�8�6�&� �� �����G� ������ VWLSXODWHV WKDW ³VXFK SDUROH RI VXFK DOLHQ

VKDOO QRW EH UHJDUGHG DV DQ DGPLVVLRQ RI WKH DOLHQ�´ 6HH DOVR 6DOH Y�
+DLWLDQ &WUV� &RXQFLO� ,QF�� ��� 8�6� ���� ��� ������� 7KLV SDUDGR[ RI
SDUROLQJ DOLHQV LQWR WKH 8QLWHG 6WDWHV \HW UHIXVLQJ WR UHFRJQL]H WKHLU
³HQWU\´ LQWR WKH8QLWHG 6WDWHV KDV EHHQ WHUPHG WKH ³HQWU\ ILFWLRQ´ E\ VRPH
FRXUWV� 6HH� H�J�� *LVEHUW Y� $WWRUQH\ *HQHUDO� ��� )��G ����� ���� ��WK
&LU� ������

�
$FFRUGLQJ WR WKH DIILGDYLW RI -DPHV -� &DUUDJKHU� WKH FXUUHQW

&RRUGLQDWRU RI WKH2IILFH RI&XEDQ$IIDLUV LQ WKH 6WDWH'HSDUWPHQW� &XED
DJUHHG WR UHSDWULDWH ����� RI WKH H[FOXGHG 0DULHO &XEDQV LQ �����
5RVDOHV 6XSSOHPHQWDO -RLQW $SSHQGL[ �³5RVDOHV 6XSS� -�$�´� DW �� $V RI
-DQXDU\ ����� ����� RI WKHVH LQGLYLGXDOV KDYH EHHQ UHWXUQHG WR &XED�
+RZHYHU� QHLWKHU 5RVDOHV QRU &DUEDOOR ZDV RQ WKH OLVW RI H[FOXGHG DOLHQV
LQ ���� ² ERWK ZHUH H[FOXGHG DIWHU WKDW GDWH� $OWKRXJK &DUUDJKHU
DWWHVWHG WKDW QHJRWLDWLRQ EHWZHHQ WKH8QLWHG6WDWHV DQG&XED UHJDUGLQJ WKH
H[FOXGHG 0DULHO &XEDQV LV RQJRLQJ� WKHUH LV QR HYLGHQFH WKDW &XED KDV
DQ\ SDUWLFXODU LQWHQWLRQ WR UHSDWULDWH 5RVDOHV RU &DUEDOOR�

0�1!,�4� *��� ,- � (1�(�& &� �*� .++.6��,.�!� )�A����&�) &� �!�
���:�))��A � �( �+.,, ��(-4&.0�)� !,�4�.!,��,- �!., ��	,�, &
(1�&1�!,�,��,- �",,��! 4�� ! ��)C&��1,-��.,4�1!� �����	���
M����7E�HE�HE"H�E���7H�,��6��!,�.++.6��,.�!�(���) �

�
��"&��*

������ ,-.&� (���) � -�&� :  !� 6�? �! �� :4� � 61)�,.�!&
&( 0.*.0�))4� (��+1)6�, �� :4� ,- � 
�	� *��� ���. )� �1:�!&�
���������M�7�7��7�E7887H�E,- �I�1:�!�� ?. A�=)�!JH�

��))�A.!6� ,- .�� .!� ( !� !,� 0�.+.!�)� 0�!?.0,.�!&�� ,- 
",,��! 4�� ! ��)���0,.!6�,-��16-�,- �
�	��� ?�3 ����&�) &C&
�!�� ���:�))�C&� (���) � �!�� .!.,.�, ��  50)1&.�!� (��0  �.!6&
�6�.!&,�,- +���<�,-�( ,.,.�! �&�A � � 50)1� ���!���(1�&1�!,
,��,- �.++.6��,.�!�)�A�.!� ** 0,��,�,- �,.+ ��,- 4�&-�1)��-�? 
:  !�.++ �.�, )4�� (��, �����1:���-�A ? ���-�&�� *1& ��,�
� (�,�.�, �+�&,��*�,- ����. )��1:�!&�A-�+�,- �!., ��	,�, &
-�&� 50)1� ����!��,- ��	��6�? �!+ !,��� &�!�,�0�!, !��.!
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:H QRWH WKDW HYHQ LI 5RVDOHV KDG EHHQ UHOHDVHG IURP ,16 FXVWRG\�

VXFK UHOHDVH ZRXOG QRW QHFHVVDULO\ PRRW KLV DSSHDO� )RU WKH SXUSRVHV RI
WKH KDEHDV VWDWXWHV� D SHWLWLRQHU QHHG RQO\ EH ³LQ FXVWRG\´ DW WKH WLPH WKH
SHWLWLRQ ZDV ILOHG� 6HH 6SHQFHU Y� .HPQD� ��� 8�6� �� � ������� 5RVDOHV
ZDV LQ ,16 GHWHQWLRQ ZKHQ KH ILOHG KLV KDEHDV SHWLWLRQ� DQG WKXV WKH
JRYHUQPHQW¶V DUJXPHQW UHJDUGLQJ FXVWRG\ IDLOV UHJDUGOHVV RI ZKHWKHU
5RVDOHV ZDV LQ GHWHQWLRQ RU UHOHDVHG RQ SDUROH DW WKH WLPH RI KLV DSSHDO�
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8QGHU WKH &XEDQ 5HYLHZ 3ODQ�

7KH$VVRFLDWH &RPPLVVLRQHU IRU (QIRUFHPHQW >RI WKH ,16@
PD\� LQ WKH H[HUFLVH RI GLVFUHWLRQ� JUDQW SDUROH WR D GHWDLQHG
0DULHO &XEDQ IRU HPHUJHQW UHDVRQV RU IRU UHDVRQV GHHPHG
VWULFWO\ LQ WKH SXEOLF LQWHUHVW� � � � $ GHFLVLRQ WR UHOHDVH RQ SDUROH
PD\ FRQWDLQ VXFK VSHFLDO FRQGLWLRQV DV DUH FRQVLGHUHG
DSSURSULDWH� � � �

7KH $VVRFLDWH &RPPLVVLRQHU IRU (QIRUFHPHQW VKDOO KDYH
DXWKRULW\� LQ WKH H[HUFLVH RI GLVFUHWLRQ� WR UHYRNH SDUROH LQ
UHVSHFW WR 0DULHO &XEDQV� $ GLVWULFW GLUHFWRU PD\ DOVR UHYRNH
SDUROH ZKHQ� LQ WKH GLVWULFW GLUHFWRU¶V RSLQLRQ� UHYRFDWLRQ LV LQ
WKH SXEOLF LQWHUHVW DQG FLUFXPVWDQFHV GR QRW UHDVRQDEO\ SHUPLW
UHIHUUDO RI WKH FDVH WR WKH $VVRFLDWH &RPPLVVLRQHU� 3DUROH PD\
EH UHYRNHG LQ WKH H[HUFLVH RI GLVFUHWLRQ ZKHQ� LQ WKH RSLQLRQ RI
WKH UHYRNLQJ RIILFLDO�

��� 7KH SXUSRVHV RI SDUROH KDYH EHHQ VHUYHG�
��� 7KH 0DULHO &XEDQ YLRODWHV DQ\ FRQGLWLRQ RI SDUROH�
��� ,W LV DSSURSULDWH WR HQIRUFH DQ RUGHU RI H[FOXVLRQ RU WR

FRPPHQFH SURFHHGLQJV DJDLQVW D 0DULHO &XEDQ� RU
��� 7KH SHULRG RI SDUROH KDV H[SLUHG ZLWKRXW EHLQJ

UHQHZHG�
� &�)�5� � �������E���� 	 �K� �������

�
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7KH VWDWXWRU\ SURYLVLRQ DXWKRUL]LQJ WKH $WWRUQH\ *HQHUDO WR SDUROH

5RVDOHV SURYLGHV DV IROORZV�
7KH $WWRUQH\ *HQHUDO PD\ � � � LQ KLV GLVFUHWLRQ SDUROH LQWR WKH
8QLWHG 6WDWHV WHPSRUDULO\ XQGHU VXFK FRQGLWLRQV DV KH PD\
SUHVFULEH RQO\ RQ D FDVH�E\�FDVH EDVLV IRU XUJHQW KXPDQLWDULDQ
UHDVRQV RU VLJQLILFDQW SXEOLF EHQHILW DQ\ DOLHQ DSSO\LQJ IRU
DGPLVVLRQ WR WKH 8QLWHG 6WDWHV� EXW VXFK SDUROH RI VXFK DOLHQ
VKDOO QRW EH UHJDUGHG DV DQ DGPLVVLRQ RI WKH DOLHQ DQG ZKHQ WKH
SXUSRVHV RI VXFK SDUROH VKDOO� LQ WKH RSLQLRQ RI WKH $WWRUQH\
*HQHUDO� KDYH EHHQ VHUYHG WKH DOLHQ VKDOO IRUWKZLWK UHWXUQ RU EH
UHWXUQHG WR WKH FXVWRG\ IURP ZKLFK KH ZDV SDUROHG DQG
WKHUHDIWHU KLV FDVH VKDOO FRQWLQXH WR EH GHDOW ZLWK LQ WKH VDPH
PDQQHU DV WKDW RI DQ\ RWKHU DSSOLFDQW IRU DGPLVVLRQ WR WKH8QLWHG
6WDWHV�

� 8�6�&� � �����G�����$� �������

,�� : � I.!� ,- � (1:).0� .!, � &,�J� � ���� �� ������� M� 7�7��7E-H
E7887H����-1&����&�) &C&�I� ) �& J�.!,��,- �!., ��	,�, &��� &
!�,�0�!&,.,1, ���, �+.!�,.�!��*�� , !,.�!$�.,�&.+()4�0�!&,.,1, &
��� (�. ? �*��+�� , !,.�!�

�
��!� ��,- & �0.�01+&,�!0 &��A 

: ). ? � ,-�,� ��&�) &� .&� ,-� �, ! �� A.,-� �!� �0,1�)� .!D1�4
,��0 �:) � ,�� ,- � � * !��!,� �!�� ).3 )4� ,�� : � � �� && �� :4� �
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��&�) &C&��(( �)�.&�!�,�+��,�
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��1�,�-�&�- )�� ,-�,�IN.O,� .&�A ))�& ,,) �� ,-�,� K��� * !��!,C&
?�)1!,��4�0 &&�,.�!��*���0-�)) !6 ��(��0,.0 ��� &�!�,�� (�.? 
��* � ��)�0�1�,��*�.,&�(�A ��,��� , �+.! �,- �) 6�).,4��*�,- 
(��0,.0 �C�������KN
O*�.,��.���,- �0�1�,&�A�1)��: �0�+( )) ��,�
) �? � N,O- �� * !��!,� �� �� �� *�  � ,�� � ,1�!� ,��-.&��)��A�4&�CJ
,��������&� ����/����� '���� ��� �����2�/������������� 3�1"4
'������7���	����G������E7888H�EL1�,.!6�"�����&�#��5$������
	������-��"������ '�����F����	��7����7���R�!��8� E���7HH�
	 0�!���,- ���1�,�-�&�)�!6�� 0�6!.@ ���!� 50 (,.�!�,��,- 
+��,! &&���0,�.! �*���0�& &�,-�,��� �I0�(�:) ��*�� ( ,.,.�!��4 ,
 ?��.!6� � ?. A�J� � �-.&�  50 (,.�!� �((). &� A- � � IE�H� ,- 
0-�)) !6 �� �0,.�!� N.&O� .!� .,&� �1��,.�!� ,��� &-��,� ,�� : � *1))4
).,.6�, ��(�.���,��0 &&�,.�!���� 5(.��,.�!���!��E7H�,- � �N.&O��
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:H UHLWHUDWH WKDW LQ HQDFWLQJ ,,5,5$� &RQJUHVV LWVHOI DEROLVKHG WKH

GLVWLQFWLRQ EHWZHHQ GHSRUWDEOH DQG H[FOXGDEOH DOLHQV� 6HH LQIUD QRWH ��

��1�,C&� -�)�.!6� .!�#�+��� ,-�,� ,- � .!� *.!., � � , !,.�!� �*
 50)1��:) ��). !&�.&�0�!&,.,1,.�!�))4�( �+.&&.:) ��A �: ). ? 
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)�!6 ���1,-��.@ ��:4�&,�,1, �J��'����,�������� ��6�.!�&  �!�
� �&�!�,��.!, �(� ,�,- �&,�,1, ��!4��.** � !,)4�*��� 50)1��:) 
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( �.�����!0 �,- ��). !�(��?.� &�6����� �&�!�,��: ). ? �,-�,
,- � �.&�!��&.6!.*.0�!,�).3 ).-�����*�� +�?�)�.!�,- �� �&�!�:)4
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7KH JRYHUQPHQW SRLQWV RXW WKDW WKH ,16 EDVHG LWV SUHYLRXV

UHYRFDWLRQ RI 5RVDOHV¶V SDUROH RQ KLV FULPLQDO FRQGXFW� DQG WKH
JRYHUQPHQW WKHUHIRUH DUJXHV WKDW 5RVDOHV KLPVHOI FRQWUROV ZKHWKHU WKH
,16 ZLOO LQGHILQLWHO\ GHWDLQ KLP DJDLQ� 7KH 6XSUHPH &RXUW KDV KHOG WKDW
³IRU SXUSRVHV RI DVVHVVLQJ WKH OLNHOLKRRG WKDW VWDWH DXWKRULWLHV ZLOO
UHLQIOLFW D JLYHQ LQMXU\� ZH JHQHUDOO\ KDYH EHHQ XQZLOOLQJ WR DVVXPH WKDW
WKH SDUW\ VHHNLQJ UHOLHI ZLOO UHSHDW WKH W\SH RI PLVFRQGXFW WKDW ZRXOG RQFH
DJDLQ SODFH KLP RU KHU DW ULVN RI WKDW LQMXU\�´ +RQLJ Y� 'RH� ��� 8�6� ����
��� ������� +RZHYHU� DV GLVFXVVHG DERYH� WKH ,16 FDQ UHYRNH 5RVDOHV¶V
SDUROH IRU D QXPEHU RI UHDVRQV ² VRPH RI ZKLFK DUH ZLWKLQ 5RVDOHV¶V
FRQWURO� EXW VRPH RI ZKLFK DUH QRW� ,Q2OPVWHDG Y� =LPULQJ� ���8�6� ���
������� PHQWDOO\ GLVDEOHG SDWLHQWV FKDOOHQJHG WKHLU FRQILQHPHQW LQ
VHJUHJDWHG DV RSSRVHG WR FRPPXQLW\�EDVHG SURJUDPV� $OWKRXJK WKH
SDWLHQWV ZHUH LQ FRPPXQLW\�EDVHG SURJUDPV E\ WKH WLPH WKH FDVH ZDV
KHDUG� WKH&RXUW KHOG WKDW ³LQ YLHZRI WKHPXOWLSOH LQVWLWXWLRQDO SODFHPHQWV
>WKH SDWLHQWV@ KDYH H[SHULHQFHG� WKH FRQWURYHUV\ WKH\ EURXJKW WR FRXUW LV
µFDSDEOH RI UHSHWLWLRQ� \HW HYDGLQJ UHYLHZ�¶´ 2OPVWHDG� ��� 8�6� DW ���
Q��� %HFDXVH 5RVDOHV¶V SDUROH FRXOG EH UHYRNHG IRU UHDVRQV WKDW DUH QRW
ZLWKLQ KLV FRQWURO� KLV SDUROH LV PRUH OLNH WKH LQVWLWXWLRQDO SODFHPHQW
GHVFULEHG LQ 2OPVWHDG WKDQ SDUROH LQ WKH WUDGLWLRQDO� FULPLQDO VHQVH DV
GHVFULEHG LQ 6SHQFHU� ��� 8�6� DW ��� LQ ZKLFK WKH SDUROHH FDQ FRQWURO
ZKHWKHU KLV SDUROH LV UHYRNHG�
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:H QRWH WKDW WKH JRYHUQPHQW GRHV QRW FODLP WKDW &DUEDOOR¶V UHFHQW

SODFHPHQW LQ D UHVLGHQWLDO VXEVWDQFH�DEXVH UHFRYHU\ SURJUDP PRRWV KLV
FDVH� $V WKH JRYHUQPHQW REVHUYHV� &DUEDOOR¶V KDEHDV SHWLWLRQ FKDOOHQJHV
WKH JRYHUQPHQW¶V DXWKRULW\ WR UHVWUDLQ KLV OLEHUW\ E\ VHQGLQJ KLP WR D
KDOIZD\ KRXVH RU RWKHU UHVWULFWLYH SURJUDP�

��
,Q WKH GLVWULFW FRXUW� WKH JRYHUQPHQW DOVR DUJXHG WKDW &DUEDOOR¶V

VXFFHVVLYH KDEHDV SHWLWLRQ ZDV EDUUHG E\ WKH GRFWULQHV RI UHV MXGLFDWD DQG
ODZ RI WKH FDVH� WKH GLVWULFW FRXUW GHQLHG &DUEDOOR¶V SHWLWLRQ RQ WKH WKHRU\
RI ODZ RI WKH FDVH� 7KH JRYHUQPHQW GRHV QRW UDLVH WKH ODZ RI WKH FDVH
DUJXPHQW RQ DSSHDO� DQG� DV WKH GRFWULQH LV SUXGHQWLDO UDWKHU WKDQ
MXULVGLFWLRQDO� ZH QHHG QRW DGGUHVV LW� 6HH &KULVWLDQVRQ Y� &ROW ,QGXV�
2SHUDWLQJ &RUS�� ��� 8�6� ���� ��� ������ �³>$@ GLVWULFW FRXUW¶V
DGKHUHQFH WR ODZ RI WKH FDVH FDQQRW LQVXODWH DQ LVVXH IURP DSSHOODWH
UHYLHZ�´�� :H QRWH� KRZHYHU� WKDW LW LV QRW DW DOO FOHDU WR XV WKDW WKH ODZ�
RI�WKH�FDVH GRFWULQH VKRXOG DSSO\ WR VXFFHVVLYH KDEHDV SHWLWLRQV� ³/DZ�
RI�WKH�FDVH UXOHV KDYH GHYHORSHG WR PDLQWDLQ FRQVLVWHQF\ DQG DYRLG
UHFRQVLGHUDWLRQ RI PDWWHUV RQFH GHFLGHG GXULQJ WKH FRXUVH RI D VLQJOH
FRQWLQXLQJ ODZVXLW�´ ��% &KDUOHV $ODQ :ULJKW� $UWKXU 5� 0LOOHU 	
(GZDUG+� &RRSHU� )HGHUDO 3UDFWLFH DQG 3URFHGXUH � ���� ��G HG� ������
:KHWKHU VXFFHVVLYH KDEHDV SHWLWLRQV FRQVWLWXWH VWDJHV LQ D VLQJOH�
FRQWLQXLQJ ODZVXLW LV D TXHVWLRQ WKDW VKRXOG EH FDUHIXOO\ FRQVLGHUHG� 6HH
/DF\ Y� *DUGLQR� ��� )��G ���� ������ ��VW &LU��� FHUW� GHQLHG� ��� 8�6�
��� ������� $OWKRXJK ZH GR QRW GHFLGH WKH TXHVWLRQ� ZH� OLNH WKH )LUVW
&LUFXLW� WKLQN LW OLNHO\ WKDW HDFK KDEHDV SHWLWLRQ LV D VHSDUDWH DQG GLVWLQFW
FDVH� 6HH LG�� VHH DOVR 0F&OHVN\ Y� =DQW� ��� 8�6� ���� ������ ������
�H[SODLQLQJ WKDW WKH ³DEXVH RI WKH ZULW´ GRFWULQH DURVH EHFDXVH� ³>D@W
FRPPRQ ODZ� UHV MXGLFDWD GLG QRW DWWDFK WR D FRXUW¶V GHQLDO RI KDEHDV
UHOLHI� >$@ UHIXVDO WR GLVFKDUJH RQ RQH ZULW >ZDV@ QRW D EDU WR WKH LVVXDQFH
RI D QHZ ZULW�´ �TXRWDWLRQ RPLWWHG��� EXW FI� 6KRUH Y� :DUGHQ� 6WDWHYLOOH
3ULVRQ� ��� )��G ����� ���� ��WK &LU� ������ FHUW� GHQLHG� ��� 8�6� ���
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:H QRWH WKDW D SRVVLEOH PHDQV RI UHFRQFLOLQJ 0H]HL DQG WKH

6DOHUQR OLQH RI FDVHV LV WR OLPLW 0H]HL WR D GHFLVLRQ LQYROYLQJ QDWLRQDO

VHFXULW\ ULVNV� ,Q 6DOHUQR� WKH &RXUW VSHFLILFDOO\ VWDWHG WKDW QDWLRQDO

HPHUJHQFLHV FRXOG FRQVWLWXWH D VSHFLDO MXVWLILFDWLRQ WKDW ZRXOG RXWZHLJK

DQ LQGLYLGXDO¶V FRQVWLWXWLRQDOO\ SURWHFWHG OLEHUW\ LQWHUHVW� 6HH 6DOHUQR�
��� 8�6� DW ��� �³>,@Q WLPHV RI ZDU RU LQVXUUHFWLRQ� ZKHQ VRFLHW\¶V

LQWHUHVW LV DW LWV SHDN� WKH *RYHUQPHQW PD\ GHWDLQ LQGLYLGXDOV ZKRP WKH

JRYHUQPHQW EHOLHYHV WR EH GDQJHURXV�´��
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OLNH WKH SUHVHQW FDVHV� LQYROYHV LQGHILQLWH GHWHQWLRQ�´ =DGY\GDV� ���8�6�
DW ���� 7KHUHIRUH� ZH DGGUHVV0H]HL DV ³LW LQYROYHV LQGHILQLWH GHWHQWLRQ�´

��
$FFRUGLQJ WR WKH &RXUW� 0H]HL¶V H[FOXVLRQ ³UHVWHG RQ WKH ILQGLQJ

WKDW >KLV@ HQWU\ ZRXOG EH SUHMXGLFLDO WR WKH SXEOLF LQWHUHVW IRU VHFXULW\

UHDVRQV�´ 0H]HL� ��� 8�6� DW ���� 7KH &RXUW GLG QRW H[SODLQ WKH SUHFLVH
QDWXUH RI WKH VHFXULW\ WKUHDW� EXW 0H]HL ZDV GHFLGHG GXULQJ WKH .RUHDQ

:DU� DQG WKH &RXUW GLG VSHFLILFDOO\ QRWH WKDW0H]HL ³OHIW WKH8QLWHG 6WDWHV

DQG UHPDLQHG EHKLQG WKH ,URQ &XUWDLQ IRU �� PRQWKV�´ ,G� DW ���� ,Q
DGGLWLRQ� -XVWLFH -DFNVRQ LQ GLVVHQW� VWDWHG WKDW� ³>0@\ DSSUHKHQVLRQV
DERXW WKH VHFXULW\ RI RXU IRUP RI JRYHUQPHQW DUH DERXW HTXDOO\ DURXVHG
E\ WKRVH ZKR UHIXVH WR UHFRJQL]H WKH GDQJHUV RI &RPPXQLVP DQG WKRVH
ZKR ZLOO QRW VHH GDQJHU LQ DQ\WKLQJ HOVH�´ ,G� DW ��� �-DFNVRQ� -��
GLVVHQWLQJ��
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������ �³>7@KH ODZ RI WKH FDVH GRFWULQH LV DSSOLFDEOH WR KDEHDV
SURFHHGLQJV�´�� 5DXOHUVRQ Y� :DLQZULJKW� ��� )��G ���� ��� ���WK &LU�
����� �DSSO\LQJ WKH ODZ RI WKH FDVH GRFWULQH WR D VXFFHVVLYH KDEHDV
SHWLWLRQ��

��
³$Q µDEXVLYH SHWLWLRQ¶ RFFXUV µZKHUH D SULVRQHU ILOHV D SHWLWLRQ

UDLVLQJ JURXQGV WKDW ZHUH DYDLODEOH EXW QRW UHOLHG XSRQ LQ D SULRU SHWLWLRQ�
RU HQJDJHV LQ RWKHU FRQGXFW WKDW GLVHQWLWOH>V@ KLP WR WKH UHOLHI KH VHHNV�¶´
6FKOXS� ��� 8�6� DW ��� Q��� �TXRWLQJ .XKOPDQQ� ��� 8�6� DW ��� Q����

��
,Q IDFW� DV DQ H[HFXWLYH GHWDLQHH� &DUEDOOR FRXOG ILOH D KDEHDV

SHWLWLRQ RQO\ XQGHU � ����� �� 8�6�&� � ���� DSSOLHV WR SHUVRQV ³LQ
FXVWRG\ XQGHU VHQWHQFH RI D FRXUW HVWDEOLVKHG E\ $FW RI &RQJUHVV�´ DQG
�� 8�6�&� � �����D� DSSOLHV WR SHUVRQV ³LQ FXVWRG\ SXUVXDQW WR WKH
MXGJPHQW RI D 6WDWH FRXUW�´

K&100 &&.? �( ,.,.�!C���.& &�6��1!�&�.� !,.0�)�,��,-�& ���.& �
�!�� � D 0, ���!� ,- �+ �.,&� �!� ��(�.���( ,.,.�!�J� �����$
� ��
�����������	��7��������!��F�E����H�EL1�,.!6�*$���������
7�������FGG��	��F����FFF�!���E����HH�

��
� ����:�))�� .!�  �

(� & !, ��,- �&�+ �0)�.+&�*���� ). *�.!�,- �( ,.,.�!�,-�,�6�? 
�.& �,��,-.&��(( �)��&�- �(� & !, ��.!�-.&�-�: �&�( ,.,.�!�.!�,- 
!., ��	,�, &�/.&,�.0,���1�,�*���,- ����,- �!�/.&,�.0,��*�� 5�&
.!� ���8�� � ��A ? ��� �(()4.!6� ,- � ,���.,.�!�)� &100 &&.? �
( ,.,.�!���0,�.! ��A �0�!0)1� �,-�,�A �&-�1)��� �0-�,- �+ �.,&
�*����:�))�C&�( ,.,.�!�: 0�1& �,- � �-�&�:  !��!�.!, �? !.!6
0-�!6 �.!�,- �)�A�

���:�))��( ,.,.�! ��,- ��.&,�.0,�0�1�,�*�����A�.,��*�-�: �&
0��(1&�(1�&1�!,�,��7���	����M�77F����"&��.&01&& ���:�? ��,- 
	1(� + � ��1�,� � 0 !,)4� � ., ��, �� ,-�,� M� 77F�� .&� ,- 
�((��(�.�, �+ �!&�*����!��). !�,��0-�)) !6 �-.&�� , !,.�!�:4
,- � 
�	�� � '��� ��� ���� "���� ���� �	�� �,� 7�����F�

��
� � !� �

"�/="��,- � ��� �&,�.0,�I6�, 3  (.!6J�(��?.&.�!&�� &,�.0,.!6
,- � �:.).,4� �*� * � ��)� 0�1�,&� ,�� - ��� &100 &&.? � -�: �&
( ,.,.�!&�������7���	����MM�77FFE�H�R�E:H�E7888H$�,��6�����
�$�
���������	���������7����E����H���<4�,- .���A!�, �+&�
-�A ? ��� ,- & � (��?.&.�!&� ��� !�,� �(()4� ,�� ( ,.,.�! �&� ).3 
���:�))��A-���� �!�,�.!�01&,��4�(1�&1�!,�,����0�!?.0,.�!�.!
&,�, ����* � ��)�0�1�,�������!���
�������������77���������88�



�� ���������������������

�����������������

��&���������'����

��
:H QRWH WKDW EHFDXVH &DUEDOOR FRXOG ILOH D KDEHDV SHWLWLRQ RQO\

XQGHU � ����� WKH OLPLWDWLRQV ZH KDYH LPSRVHG RQ IHGHUDO SULVRQHUV ZKR
ILOH � ���� SHWLWLRQV GR QRW DSSO\� 6HH� H�J�� &KDUOHV Y� &KDQGOHU� ���
)��G ��� ��WK &LU� ����� �KROGLQJ WKDW IHGHUDO SULVRQHUV JHQHUDOO\ PD\ QRW
FLUFXPYHQW WKH UHTXLUHPHQWV RI � ���� E\ ILOLQJ D VHFRQG RU VXFFHVVLYH
KDEHDV SHWLWLRQ XQGHU � ������

��
,Q VXEVHTXHQW FDVHV LQYROYLQJ SULVRQHUV FKDOOHQJLQJ WKHLU

LQFDUFHUDWLRQ SXUVXDQW WR WKHLU FRQYLFWLRQV XQGHU VWDWH RU IHGHUDO ODZ� WKH
6XSUHPH &RXUW OLPLWHG WKH 6DQGHUV WHVW IRU ZKHQ IHGHUDO FRXUWV PD\
FRQVLGHU WKHPHULWV RI VXFFHVVLYH KDEHDV SHWLWLRQV� ,Q0F&OHVN\� ���8�6�
DW ������� WKH &RXUW UHTXLUHG D VKRZLQJ RI ³FDXVH DQG SUHMXGLFH�´
GHYHORSHG LQ WKH FRQWH[W RI SURFHGXUDO GHIDXOW� E\ SULVRQHUV ILOLQJ VHFRQG
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:H QRWH WKDW ZH EHOLHYH WKDW WKH JRYHUQPHQW FRQVLGHUDEO\

RYHUVWDWHV WKH KROGLQJ RI 0H]HL� ,Q LWV EULHI EHIRUH WKH GLVWULFW FRXUW� WKH
JRYHUQPHQW GHVFULEHG WKH &RXUW¶V KROGLQJ LQ 0H]HL DV IROORZV� ³>7KH
&RXUW@ KHOG WKDW WKH µFRQWLQXHG H[FOXVLRQ¶ YLD GHWHQWLRQRI DQ LQDGPLVVLEOH
DOLHQ GRHV µQRW    GHSULYH>@ KLP RI DQ\ VWDWXWRU\ RU FRQVWLWXWLRQDO
ULJKW�¶ HYHQZKHQ FXVWRG\ LV SURORQJHG EHFDXVH QR RWKHU FRXQWU\ LVZLOOLQJ
WR DFFHSW WKH DOLHQ�´ *RY¶W %U� UH 5RVDOHV DW �� �TXRWLQJ0H]HL� ��� 8�6�
DW ������� ������� �HPSKDVLV DGGHG�� ,Q0H]HL� DQ H[FOXGDEOH DOLHQ ZDV
GHQLHG UHHQWU\ LQWR WKH 8QLWHG 6WDWHV DW (OOLV ,VODQG DQG RUGHUHG H[FOXGHG�

EHFDXVH RWKHU FRXQWULHV ZRXOG QRW WDNH KLP LQ� 0H]HL ZDV GHWDLQHG RQ

(OOLV ,VODQG� $IWHU RQH \HDU RI GHWHQWLRQ� 0H]HL ILOHG D KDEHDV SHWLWLRQ LQ

D IHGHUDO GLVWULFW FRXUW FODLPLQJ WKDW KLV H[FOXVLRQ ZLWKRXW D KHDULQJ

YLRODWHG KLV FRQVWLWXWLRQDO ULJKWV XQGHU WKH 'XH 3URFHVV &ODXVH RI WKH

)LIWK $PHQGPHQW� 0H]HL� ��� 8�6� DW ���� 7KH 6XSUHPH &RXUW KHOG WKDW

0H]HL� DV DQ H[FOXGDEOH DOLHQ� ZDV QRW HQWLWOHG WR D KHDULQJ� ³:KDWHYHU

WKH SURFHGXUH DXWKRUL]HG E\ &RQJUHVV LV� LW LV GXH SURFHVV DV IDU DV DQ

DOLHQ GHQLHG HQWU\ LV FRQFHUQHG�´ ,G� DW ��� �TXRWDWLRQ RPLWWHG� �HPSKDVLV

DGGHG�� VHH DOVR .LP +R 0D Y� 5HQR� ��� )��G ���� ��� ��WK &LU� ������
YDFDWHG DQG UHPDQGHG VXE QRP� =DGY\GDV Y� 'DYLV� ��� 8�6� ��� ������
�³,Q 0H]HL� WKH &RXUW UHOLHG RQ WKH HQWU\ ILFWLRQ � � � LQ KROGLQJ WKDW DQ
H[FOXGDEOH DOLHQ LV QRW HQWLWOHG WR SURFHGXUDO GXH SURFHVV�´�� 7KH 0H]HL

&RXUW WKHQ ZHQW RQ WR KROG WKDW ³ZH GR QRW WKLQN WKDW UHVSRQGHQW¶V
FRQWLQXHG H[FOXVLRQ GHSULYHV KLPRI DQ\ VWDWXWRU\ RU FRQVWLWXWLRQDO ULJKW�´
,G� DW ��� �HPSKDVLV DGGHG��

:H EHOLHYH WKDW WKH &RXUW LQ 0H]HL� WKHUHIRUH� GLG QRW DGGUHVV
LQGHILQLWH RU SRWHQWLDOO\ LQGHILQLWH GHWHQWLRQ DV D YLRODWLRQ RI 0H]HL¶V
VXEVWDQWLYH GXH SURFHVV ULJKWV� ,QDVPXFK DV 5RVDOHV DQG &DUEDOOR GR QRW
FKDOOHQJH WKHLU H[FOXVLRQ� ZH EHOLHYH WKDW WKHLU FDVHV SUHVHQW D GLIIHUHQW
TXHVWLRQ� :H UHFRJQL]H� KRZHYHU� WKDW RWKHU FLUFXLWV KDYH QRW UHDG0H]HL

LQ WKLV ZD\� 6HH� H�J�� &DUUHUD�9DOGH]� ��� )��G DW ���� �VWDWLQJ WKDW WKH
0H]HL &RXUW ³KHOG WKDW DQ H[FOXGDEOH DOLHQ PD\ EH GHWDLQHG LQGHILQLWHO\
ZKHQ KLV FRXQWU\ RI RULJLQ ZLOO QRW DFFHSW KLV UHWXUQ´�� .LP +R 0D� ���
)��G DW ��� �³>7@KH &RXUW KHOG WKDW 0H]HL FRXOG EH GHWDLQHG LQGHILQLWHO\
RQ (OOLV ,VODQG�´�� 0RUHRYHU� WKH &RXUW LQ =DGY\GDV QRWHG WKDW ³0H]HL�
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)RU LQVWDQFH� 5RVDOHV¶V FRQGLWLRQV RI SDUROH LQFOXGH WKH IROORZLQJ

UHVWULFWLRQV� DQ\ YLRODWLRQ RI ZKLFK ³PD\ UHVXOW LQ WKH UHYRFDWLRQ RI \RXU
SDUROH DQG \RXU UHWXUQ WR DQ DSSURSULDWH ,16 GHWHQWLRQ IDFLOLW\�´ 5RVDOHV
6XSS� -�$� DW � �&RQGLWLRQV RI 3DUROH��

�� <RX VKDOO QRW OHDYH WKH JHRJUDSKLF OLPLWV IL[HG E\ WKH ,���
ZLWKRXW ZULWWHQ SHUPLVVLRQ IURP WKH ,16 'LVWULFW 'LUHFWRU�
� � �

�� <RX VKDOO DELGH E\ WKH FXUIHZ UXOHV HVWDEOLVKHG E\ WKH
UHVHWWOHPHQW SURJUDP� � � �

��� <RX VKDOO QRW KDYH YLVLWRUV RQ WKH SUHPLVHV RI WKH
UHVHWWOHPHQW SURJUDPZLWKRXW WKH SHUPLVVLRQRI WKH3URJUDP
'LUHFWRU�

5RVDOHV 6XSS� -�$� DW ��
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RU VXEVHTXHQW KDEHDV SHWLWLRQV WKDW UDLVH QHZ FODLPV� 6DZ\HU Y� :KLWOH\�
��� 8�6� ���� ��� ������� H[WHQGHG WKLV UHTXLUHPHQW WR SULVRQHUV ILOLQJ
VXFFHVVLYH KDEHDV SHWLWLRQV� 6HH DOVR 6FKOXS� ��� 8�6� DW ��� �³>$@
KDEHDV FRXUW PD\ QRW RUGLQDULO\ UHDFK WKH PHULWV RI VXFFHVVLYH FODLPV � � �
DEVHQW D VKRZLQJ RI FDXVH DQG SUHMXGLFH�´� �FLWDWLRQ RPLWWHG�� &DUEDOOR�
KRZHYHU� LV QRW EHLQJ GHWDLQHG RQ WKH EDVLV RI D FULPLQDO FRQYLFWLRQ XQGHU
HLWKHU VWDWH RU IHGHUDO ODZ� $OWKRXJK LW ZRXOG EH SRVVLEOH IRU KLP WR VKRZ
³FDXVH�´ ZH GR QRW VHH KRZ KH FRXOG VKRZ ³SUHMXGLFH´ ZLWKRXW D WULDO DQG
FRQYLFWLRQ� 7KHUHIRUH� ZH FRQFOXGH WKDW WKH &RXUW¶V FDXVH DQG SUHMXGLFH
UHTXLUHPHQW GRHV QRW DSSO\ WR &DUEDOOR�

:H QRWH WKDW LI WKH FDXVH DQG SUHMXGLFH UHTXLUHPHQW GLG DSSO\ WR
&DUEDOOR� ZH ZRXOG FRQFOXGH WKDW KH KDV FDXVH WR ILOH D VXFFHVVLYH KDEHDV
SHWLWLRQ� 7KH 1LQWK &LUFXLW KDV FRQVWUXHG ³FDXVH´ LQ WKH FRQWH[W RI
VXFFHVVLYH KDEHDV SHWLWLRQV WR PHDQ ³FDXVH IRU EULQJLQJ D SHWLWLRQ WKDW
IDLOV WR SUHVHQW D QHZ JURXQG IRU UHOLHI� ,Q RWKHU ZRUGV� D SHWLWLRQHU PXVW
VKRZ FDXVH IRU VHHNLQJ UHYLHZ RI WKH VDPH FODLP WZLFH ² VXFK DV WKH
GLVFRYHU\ RI QHZ IDFWV� RU DQ LQWHUYHQLQJ FKDQJH LQ WKH ODZ� WKDW ZDUUDQWV
UHH[DPLQDWLRQ RI WKH VDPH JURXQG IRU UHOLHI UDLVHG LQ DQ HDUOLHU SHWLWLRQ�´
&DPSEHOO Y� %ORGJHWW� ��� )��G ���� ��� ��WK&LU� ������ FHUW� GHQLHG� ���
8�6� ���� ������� )RU WKH UHDVRQV VWDWHG EHORZ LQ UHJDUG WR WKH ³HQGV RI
MXVWLFH´ SURQJ RI WKH 6DQGHUV WHVW� ZH EHOLHYH WKDW WKHUH KDV EHHQ DQ
LQWHUYHQLQJ FKDQJH LQ WKH ODZ IURP WKH WLPH WKDW &DUEDOOR ILOHG KLV KDEHDV
SHWLWLRQ LQ WKH 1RUWKHUQ 'LVWULFW RI 7H[DV�

)XUWKHUPRUH� WKH 6XSUHPH &RXUW KDV UHFRJQL]HG D ³PLVFDUULDJH RI

MXVWLFH´ H[FHSWLRQ WR WKH FDXVH DQG SUHMXGLFH UHTXLUHPHQW� DQG WKH &RXUW

KDV HTXDWHG WKLV H[FHSWLRQZLWK WKH ³HQGV RI MXVWLFH´ SURQJ RI WKH 6DQGHUV
WHVW� 6HH 6DZ\HU� ��� 8�6� DW ���� $UJXDEO\� WKH &RXUW KDV OLPLWHG WKLV

H[FHSWLRQ IRU SULVRQHUV FKDOOHQJLQJ WKHLU VWDWH RU IHGHUDO FRQYLFWLRQV WR

FDVHV LQ ZKLFK ³WKH SHWLWLRQHU µHVWDEOLVK>HV@ WKDW XQGHU WKH SUREDWLYH

HYLGHQFH KH KDV D FRORUDEOH FODLP RI IDFWXDO LQQRFHQFH�¶´ ,G� �TXRWLQJ
.XKOPDQQ� ��� 8�6� DW ����� +RZHYHU� OLNH WKH FDXVH DQG SUHMXGLFH

UHTXLUHPHQW LWVHOI� WKH ³DFWXDO LQQRFHQFH´ UHTXLUHPHQW FDQQRW DSSO\ WR

&DUEDOOR LQ WKDW KH LV QRW EHLQJ GHWDLQHG RQ WKH EDVLV RI D FRQYLFWLRQ IRU

D VWDWH RU IHGHUDO FULPH�

< 0�1& ����:�))��+�� �,- �&�+ �0)�.+&�.!�,- ����,- �!
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7KH ,16¶V GHWHQWLRQ RI 5RVDOHV DQG &DUEDOOR LV DV SRWHQWLDOO\

SHUPDQHQW DV ZDV WKH ,16¶V GHWHQWLRQ RI WKH DOLHQV LQ =DGY\GDV�
$OWKRXJK 5RVDOHV¶V DQG &DUEDOOR¶V GHWHQWLRQ LV JRYHUQHG E\ WKH &XEDQ
5HYLHZ 3ODQ� WKH 3ODQ� OLNH WKH JHQHUDO UHJXODWLRQV LQ HIIHFW DW WKH WLPH RI
WKH &RXUW¶V GHFLVLRQ LQ =DGY\GDV� GRHV QRW OLPLW WKH SHULRG RI SRVVLEOH
SRVW�UHPRYDO�SHULRG GHWHQWLRQ� &RPSDUH � &�)�5� � ����� ������ ZLWK

� &�)�5� � ������ ������� ,Q IDFW� XQGHU WKH &XEDQ 5HYLHZ 3ODQ� SRVW�
UHPRYDO�SHULRG GHWDLQHHV PD\ RQO\ EH UHOHDVHG RQ SDUROH ³IRU HPHUJHQW
UHDVRQV RU IRU UHDVRQV GHHPHG VWULFWO\ LQ WKH SXEOLF LQWHUHVW�´ � &�)�5�
� �������E����� 7KHUHIRUH� WKH OLNHOLKRRG WKDW WKH\ ZLOO EH GHWDLQHG
LQGHILQLWHO\ LV PXFK JUHDWHU�
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:H ZRXOG VWLOO FRQFOXGH WKDW ,,5,5$ DQG LWV OLPLWLQJ FRQVWUXFWLRQ

LQ =DGY\GDV FRQVWLWXWHG D VXIILFLHQW LQWHUYHQLQJ FKDQJH LQ WKH ODZ WR
ZDUUDQW RXU UHYLHZ RI &DUEDOOR¶V VXFFHVVLYH KDEHDV SHWLWLRQ HYHQ LI ZH
KDG FRQFOXGHG WKDW ,,5,5$ ZDV QRW WKH DSSURSULDWH VWDWXWH WR DSSO\ WR
&DUEDOOR� $V ZH H[SODLQ� LQIUD� ZKHWKHU ,,5,5$ DSSOLHV WR &DUEDOOR LV D
FRPSOLFDWHG TXHVWLRQ� DW WKH YHU\ OHDVW� WKH =DGY\GDV &RXUW¶V DSSOLFDWLRQ
RI ,,5,5$ WR D KDEHDV SHWLWLRQHU VLPLODUO\ VLWXDWHG WR &DUEDOOR UDLVHV D
QHZ TXHVWLRQ DV WR ZKDW VWDWXWH DXWKRUL]HV &DUEDOOR¶V GHWHQWLRQ�
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7KH ,1$ ZDV DPHQGHG LQ ���� E\ WKH ,PPLJUDWLRQ $FW RI �����

3XE� /� 1R� �������� ��� 6WDW� ���� �������

��
,,5,5$ ZDV HQDFWHG DV 'LYLVLRQ & RI WKH 'HSDUWPHQW RI 'HIHQVH

$SSURSULDWLRQ $FW� ����� 3XE� /� 1R� �������� ��� 6WDW� ��������

������� DQG LW ZDV DPHQGHG E\ 3XE� /� 1R� �������� ��� 6WDW� ����
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:H QRWH WKDW 5RVDOHV ZDV H[FOXGHG IURP WKH 8QLWHG 6WDWHV RQ

-XO\ ��� ����� KH EHJDQ WKH GHWHQWLRQ IURP ZKLFK KLV KDEHDV SHWLWLRQ
DURVH LQ 0D\ RI ����� DQG KH ILOHG KLV KDEHDV SHWLWLRQ LQ ����� &DUEDOOR
EHJDQ WKH GHWHQWLRQ IURPZKLFK KLV KDEHDV SHWLWLRQ DURVH LQ ����� KH ILOHG
KLV KDEHDV SHWLWLRQ LQ ����� DQG KH ZDV H[FOXGHG IURP WKH 8QLWHG 6WDWHV
LQ 6HSWHPEHU RI �����
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$OWKRXJK VRPH RWKHU FLUFXLWV KDYH FRQFOXGHG WKDW WKH GHWHQWLRQ RI

H[FOXGDEOH DOLHQV GRHV QRW YLRODWH FRQVWLWXWLRQDO GXH SURFHVV� QR FLUFXLW
KDV FRQFOXGHG WKDW WKH 'XH 3URFHVV &ODXVHV RI WKH )LIWK DQG )RXUWHHQWK
$PHQGPHQWV GR QRW DSSO\ WR H[FOXGDEOH DOLHQV� 6HH� H�J�� 'X\ 'DF +R�
��� )��G DW ���� �³>:@KLOH DOLHQV SK\VLFDOO\ SUHVHQW LQ WKH 8QLWHG 6WDWHV
DUH FOHDUO\ µSHUVRQV¶ DIIRUGHG VRPH)LIWK$PHQGPHQW ULJKWV� WKH\ KDYH QR
FRQVWLWXWLRQDO ULJKWV UHJDUGLQJ WKHLU DSSOLFDWLRQ IRU DGPLVVLRQ�´�� &KL
7KRQ 1JR� ��� )��G DW ��� �³(YHQ DQ H[FOXGDEOH DOLHQ LV D µSHUVRQ¶ IRU
SXUSRVHV RI WKH )LIWK $PHQGPHQW DQG LV WKXV HQWLWOHG WR VXEVWDQWLYH GXH
SURFHVV�´�� =DGY\GDV� ��� )��G DW ��� �³7KH ODQJXDJH RI WKH GXH SURFHVV
FODXVH UHIHUV WR µSHUVRQV¶ QRW µFLWL]HQV�¶ DQG LW LV ZHOO HVWDEOLVKHG WKDW
DOLHQV ZLWKLQ WKH WHUULWRU\ RI WKH 8QLWHG 6WDWHV PD\ LQYRNH LWV
SURYLVLRQV� � � � :KLOH WKH FDVHV KDYH GUDZQ D OLQH IRU VRPH SXUSRVHV
EHWZHHQ H[FOXGDEOH DOLHQV ZKR IDLOHG WR HIIHFW HQWU\ LQWR WKH FRXQWU\
XQLPSHGHG DQG UHVLGHQW DOLHQV� LQ WKLV &LUFXLW LW LV FOHDU WKDW WKH IRUPHU
DOVR FDQ EH FRQVLGHUHG SHUVRQV HQWLWOHG WR SURWHFWLRQ XQGHU WKH ��WK
$PHQGPHQW�´�� /\QFK� ��� )��G DW ���� �³>:@KDWHYHU GXH SURFHVV ULJKWV
H[FOXGDEOH DOLHQV PD\ EH GHQLHG E\ YLUWXH RI WKHLU VWDWXV� WKH\ DUH HQWLWOHG
XQGHU WKH GXH SURFHVV FODXVHV RI WKH ILIWK DQG IRXUWHHQWK DPHQGPHQWV WR
EH IUHH RI JURVV SK\VLFDO DEXVH DW WKH KDQGV RI VWDWH RU IHGHUDO RIILFLDOV�´��
VHH DOVR 5RGULJXH]�)HUQDQGH] Y� :LONLQVRQ� ��� )��G ����� ���� ���WK
&LU� ����� �FRQVWUXLQJ WKH VWDWXWH LQ HIIHFW DW WKH WLPH QRW WR SHUPLW
LQGHILQLWH GHWHQWLRQ DQG VWDWLQJ WKDW ³LW ZRXOG DSSHDU WKDW DQ H[FOXGHG
DOLHQ LQ SK\VLFDO FXVWRG\ ZLWKLQ WKH 8QLWHG 6WDWHV PD\ QRW EH µSXQLVKHG¶
ZLWKRXW EHLQJ DFFRUGHG WKH VXEVWDQWLYH DQG SURFHGXUDO GXH SURFHVV
JXDUDQWHHV RI WKH )LIWK $PHQGPHQW� 6XUHO\ &RQJUHVV FRXOG QRW RUGHU WKH
NLOOLQJ RI 5RGULJXH]�)HUQDQGH] � � � �´� �IRRWQRWH RPLWWHG��
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7KH )LIWK &LUFXLW KDV DSSURDFKHG WKLV TXHVWLRQ DV RQH RI

UHWURDFWLYLW\� 6HH =DGY\GDV� ��� )��G DW ��� �³=DGY\GDV¶ GHWHQWLRQ FRXOG
EH FRYHUHG E\ RQH RI IRXU VHSDUDWH GHWHQWLRQ UHJLPHV� GHSHQGLQJ RQ WKH
GHJUHH RI UHWURDFWLYLW\ LQYROYHG�´�� 2WKHU FLUFXLWV KDYH QRWHG LQ OLJKW RI
WKH )LIWK &LUFXLW¶V GLVFXVVLRQ LQ =DGY\GDV WKDW WKHUH LV D TXHVWLRQ DV WR
ZKLFK VWDWXWH DSSOLHV� 6HH 6LHUUD Y� ,16� ��� )��G ����� ���� Q�� ���WK
&LU��� FHUW� GHQLHG� ��� 6� &W� ��� ������� 'X\ 'DF +R Y� *UHHQH� ���
)��G ����� �������� ���� 	 Q�� ���WK &LU� ������ &KL 7KRQ 1JR� ���
)��G DW ����

��
7KH &RXUW LQ 6W� &\U DOVR QRWHG WKDW ³>W@KH ,16¶ UHOLDQFH � � � RQ ,16

Y� $JXLHUUH�$JXLHUUH� ��� 8�6� ���� ��� ������� LV EHVLGH WKH SRLQW
EHFDXVH WKDW GHFLVLRQ VLPSO\ REVHUYHG WKDW WKH QHZ UXOHV ZRXOG QRW DSSO\
WR D SURFHHGLQJ ILOHG EHIRUH ,,5,5$¶V HIIHFWLYH GDWH�´ 6W� &\U� ��� 8�6�
DW ��� Q��� �HPSKDVLV LQ RULJLQDO�� ,Q $JXLHUUH�$JXLHUUH� WKH &RXUW KDG
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8QLWHG 6WDWHV GHWHUPLQHV WKH DOLHQV¶ ULJKWV ZLWK UHJDUG WR LPPLJUDWLRQ DQG
GHSRUWDWLRQ SURFHHGLQJV� ,W GRHV QRW OLPLW WKH ULJKW RI H[FOXGDEOH DOLHQV
GHWDLQHG ZLWKLQ 8QLWHG 6WDWHV WHUULWRU\ WR KXPDQH WUHDWPHQW�´� �HPSKDVLV
DGGHG� �IRRWQRWH RPLWWHG��
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-XVWLFH 6FDOLD H[SODLQHG LQ KLV GLVVHQW LQ =DGY\GDV WKDW WKH

WUDGLWLRQDO GLVWLQFWLRQ EHWZHHQ H[FOXGDEOH DQG GHSRUWDEOH DOLHQV
GHYHORSHG ³ZLWK UHJDUG WRZKDWSURFHGXUHV DUH QHFHVVDU\ WR SUHYHQW HQWU\�
DV RSSRVHG WR ZKDW SURFHGXUHV DUH QHFHVVDU\ WR HMHFW D SHUVRQ DOUHDG\ LQ
WKH 8QLWHG 6WDWHV�´ =DGY\GDV� ��� 8�6� DW ��� �6FDOLD� -�� GLVVHQWLQJ�
�HPSKDVLV LQ RULJLQDO�� VHH DOVR /\QFK Y� &DQQDWHOOD� ��� )��G ����� ����
��WK &LU� ����� �³7KH µHQWU\ ILFWLRQ¶ WKDW H[FOXGDEOH DOLHQV DUH WR EH
WUHDWHG DV LI GHWDLQHG DW WKH ERUGHU GHVSLWH WKHLU SK\VLFDO SUHVHQFH LQ WKH
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QRWHG LQ UHJDUG WR DQ DOLHQ GHSRUWHG SULRU WR ,,5,5$¶V HIIHFWLYH GDWH WKDW
³>W@KH SDUWLHV DJUHH ,,5,5$ GRHV QRW JRYHUQ UHVSRQGHQW¶V FDVH�´ DQG LW
FLWHG ,,5,5$ � ����F�� $JXLHUUH�$JXLHUUH� ��� 8�6� DW ���� :H
HPSKDVL]H WKDW $JXLHUUH�$JXLHUUH LQYROYHG DQ DOLHQ¶V FKDOOHQJH WR KLV
GHSRUWDWLRQ SURFHHGLQJ� 6HH LG� DW ����

��
$W RUDO DUJXPHQW� WKH JRYHUQPHQW DOVR DUJXHG WKDW ZH VKRXOG GHIHU

WR LWV LQWHUSUHWDWLRQ RI ,,5,5$ � ����F� SXUVXDQW WR &KHYURQ 8�6�$�� ,QF�
Y� 1DWXUDO 5HVRXUFHV 'HIHQVH &RXQFLO� ,QF�� ��� 8�6� ��� ������� $W
OHDVW RQH RWKHU FLUFXLW KDV LQYRNHG &KHYURQ LQ WKH FRQWH[W RI GHWHUPLQLQJ
ZKLFK VWDWXWH WR DVVHVV LQ DQ H[FOXGHG RU GHSRUWHG DOLHQ¶V SHWLWLRQ IRU
KDEHDV UHOLHI IURP GHWHQWLRQ� 6HH =DGY\GDV� ��� )��G DW ������� :H�
KRZHYHU� GR QRW EHOLHYH WKDW &KHYURQ DSSOLHV LQ WKLV FRQWH[W� )LUVW� WKH
JRYHUQPHQW KDV RQO\ DGYRFDWHG LQ OLWLJDWLRQ WKH DSSOLFDWLRQ RI SUH�,,5,5$
ODZ WR SHWLWLRQHUV OLNH 5RVDOHV DQG &DUEDOOR� $Q LQWHUSUHWDWLRQ FRQWDLQHG
LQ D EULHI ² OLNH LQWHUSUHWDWLRQV FRQWDLQHG LQ RSLQLRQ OHWWHUV� SROLF\
VWDWHPHQWV� DJHQF\ PDQXDOV� DQG HQIRUFHPHQW JXLGHOLQHV ² ODFNV WKH
IRUFH RI ODZ DQG LV WKHUHIRUH QRW HQWLWOHG WR &KHYURQ GHIHUHQFH� 6HH
&KULVWHQVHQ Y� +DUULV &RXQW\� ��� 8�6� ���� ������ ������� 6HFRQG�
DOWKRXJK WKH JRYHUQPHQW¶V SRVLWLRQ LV HQWLWOHG WR UHVSHFW SXUVXDQW WR
6NLGPRUH Y� 6ZLIW 	 &R�� ��� 8�6� ���� ��� ������� ZH FRQFOXGH WKDW WKH
JRYHUQPHQW¶V SRVLWLRQ KDV EHHQ LQFRQVLVWHQW DQG LV WKHUHIRUH
XQSHUVXDVLYH� 6HH &KULVWHQVHQ� ��� 8�6� DW ����

,Q D QXPEHU RI RWKHU FDVHV LQ ZKLFK H[FOXGHG� GHSRUWHG� RU UHPRYHG
DOLHQV FKDOOHQJHG WKH OHJDOLW\ RI WKHLU FRQWLQXHGGHWHQWLRQ� WKH JRYHUQPHQW
DUJXHG WKDW ,,5,5$ VKRXOG DSSO\ WR DOLHQ SHWLWLRQHUV ZKR KDG EHHQ
H[FOXGHG RU GHSRUWHG SULRU WR $SULO �� ����� 6HH� H�J�� 6LHUUD Y� ,16� ���
)��G ����� ���� Q�� ���WK &LU��� FHUW� GHQLHG� ��� 8�6� ���� �������
=DGY\GDV� ��� )��G DW ���� ,QDVPXFK DV VKLIWLQJ DJHQF\ LQWHUSUHWDWLRQV
LVVXHG LQ UHJXODWLRQV DUH DFFRUGHG OHVV GHIHUHQFH XQGHU WKH KLJKO\
GHIHUHQWLDO&KHYURQ VWDQGDUG� VHH ,16 Y�&DUGR]D�)RQVHFD� ���8�6� ����
��� Q��� ������� ZH VHH QR UHDVRQ ZK\ ZH VKRXOG UHVSHFW VKLIWLQJ DJHQF\
LQWHUSUHWDWLRQV H[SUHVVHG LQ EULHIV�
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-XVWLFH .HQQHG\ DOVR QRWHG LQ KLV GLVVHQW WKDW�

$FFHSWLQJ WKH PDMRULW\¶V LQWHUSUHWDWLRQ� WKHQ� WKHUH DUH WZR
SRVVLELOLWLHV� QHLWKHU RI ZKLFK LV VXVWDLQDEOH� 2Q WKH RQH KDQG�
LW PD\ EH WKDW WKH PDMRULW\¶V UXOH DSSOLHV WR ERWK FDWHJRULHV RI
DOLHQV� LQ ZKLFK FDVH ZH DUH DVNHG WR DVVXPH WKDW &RQJUHVV
LQWHQGHG WR UHVWULFW WKH GLVFUHWLRQ LW FRXOG FRQIHU XSRQ WKH
$WWRUQH\ *HQHUDO VR WKDW DOO LQDGPLVVLEOH DOLHQV PXVW EH DOORZHG
LQWR RXU FRPPXQLW\ ZLWKLQ VL[ PRQWKV� 2Q WKH RWKHU KDQG� WKH
PDMRULW\¶V ORJLFPLJKW EH WKDW LQDGPLVVLEOH DQG UHPRYDEOH DOLHQV
FDQ EH WUHDWHG GLIIHUHQWO\� <HW LW LV QRW D SODXVLEOH FRQVWUXFWLRQ
RI � �����D���� WR LPSO\ D WLPH OLPLW DV WR RQH FODVV EXW QRW
DQRWKHU� 7KH WH[W GRHV QRW DGPLW RI WKLV SRVVLELOLW\�

=DGY\GDV� ��� 8�6� DW ��� �.HQQHG\� -�� GLVVHQWLQJ��
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:H QRWH WKDW ,,5,5$¶V UHPRYDO DQG GHWHQWLRQ SURYLVLRQV DUH

VXEVWDQWLDOO\ VLPLODU WR WKH H[FOXVLRQ DQG GHWHQWLRQ SURYLVLRQV LQ SUH�
,,5,5$ ODZ� � 8�6�&� � �����H� ������ SURYLGHG�

��� 3HQGLQJ D GHWHUPLQDWLRQ RI H[FOXGDELOLW\� WKH $WWRUQH\
*HQHUDO VKDOO WDNH LQWR FXVWRG\ DQ\ DOLHQ FRQYLFWHG RI DQ

DJJUDYDWHG IHORQ\ XSRQ UHOHDVH RI WKH DOLHQ �UHJDUGOHVV RI

ZKHWKHU RU QRW VXFK UHOHDVH LV RQ SDUROH� VXSHUYLVHG UHOHDVH�

RU SUREDWLRQ� DQG UHJDUGOHVV RI WKH SRVVLELOLW\ RI UHDUUHVW RU

IXUWKHU FRQILQHPHQW LQ UHVSHFW RI WKH VDPH RIIHQVH��

��� 1RWZLWKVWDQGLQJ DQ\ RWKHU SURYLVLRQ RI WKLV VHFWLRQ� WKH

$WWRUQH\ *HQHUDO VKDOO QRW UHOHDVH VXFK IHORQ IURP FXVWRG\

XQOHVV WKH $WWRUQH\ *HQHUDO GHWHUPLQHV WKDW WKH DOLHQ PD\

QRW EH GHSRUWHG EHFDXVH WKH FRQGLWLRQ GHVFULEHG LQ VHFWLRQ

�����J� �FRXQWU\ RI FLWL]HQVKLS GHOD\V LQ WKH DFFHSWDQFH RI

GHSRUWHHV� RI WKLV WLWOH H[LVWV�

� 8�6�&� � �����H� ������� $V WKH 7KLUG &LUFXLW KDV QRWHG� ³>X@QGHU WKH

,,5,5$� ZKDW ZDV RQFH LPSOLFLW LV QRZ H[SUHVV ² WKH ,PPLJUDWLRQ $FW

QRZ VSHFLILFDOO\ SURYLGHV WKDW WKH $WWRUQH\ *HQHUDO VKDOO GHWDLQ DQ

µLQDGPLVVLEOH¶ DOLHQ IRU D ���GD\ SHULRG SHQGLQJ µUHPRYDO¶ IURP WKH

FRXQWU\� DQG PD\ FRQWLQXH WR GHWDLQ KLP XQWLO GHSRUWDWLRQ LI KH KDV EHHQ

IRXQG JXLOW\ RI GHVLJQDWHG FULPHV�´ &KL 7KRQ 1JR� ��� )��G DW �������

��
� 8�6�&� � �����D���� ������ DSSOLHV WR WKUHH JURXSV RI UHPRYDEOH

DOLHQV� ��� DOLHQVZKR DUH ³LQDGPLVVLEOH XQGHU VHFWLRQ ����´ �³DOLHQVZKR

DUH UHPRYDEOH RQ JURXQGV RI LQDGPLVVLELOLW\´�� ��� DOLHQV ZKR DUH

GHSRUWDEOH XQGHU �� �����D�����&� �YLRODWLRQ RI QRQLPPLJUDQW VWDWXV RU

FRQGLWLRQ RI HQWU\�� �����D���� �FULPLQDO RIIHQVHV�� DQG �����D����

�VHFXULW\ DQG UHODWHG JURXQGV� �³DOLHQV ZKR DUH UHPRYDEOH RQ JURXQGV RI

GHSRUWDELOLW\´�� DQG ��� DOLHQV ZKR DUH ³D ULVN WR WKH FRPPXQLW\ RU

XQOLNHO\ WR FRPSO\ ZLWK WKH RUGHU RI UHPRYDO�´

8QGHU ,,5,5$� =DGY\GDV DQG .LP +R 0D� WKH WZR DOLHQV DW LVVXH LQ
=DGY\GDV� DUH UHPRYDEOH RQ JURXQGV RI GHSRUWDELOLW\ SXUVXDQW WR �8�6�&�
� �����D���� ������� 3UH�,,5,5$� =DGY\GDV ZDV FODVVLIHG DV GHSRUWDEOH�
VHH =DGY\GDV� ��� 8�6� DW ���� DQG .LP +R 0D ZRXOG KDYH EHHQ
FODVVLILHG DV GHSRUWDEOH� 5RVDOHV DQG &DUEDOOR� FODVVLILHG DV H[FOXGDEOH
DOLHQV XQGHU SUH�,,5,5$ ODZ� DUH UHPRYDEOH XQGHU ,,5,5$ RQ JURXQGV RI
LQDGPLVVLELOLW\ SXUVXDQW WR � 8�6�&� � �����D���� �������
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�). !C&�� +�?�)�*��+�,- �!., ��	,�, &�J�����������������	�
�,� ����� � �- � ��1�,� ,- !� � 0�6!.@ �� &.5� +�!,-&� �&� �
(� &1+(,.? )4� � �&�!�:) � ( �.��� �*� (�&,�� +�?�)�( �.��
� , !,.�!���'����,�����G87���< 0�1& �A ��� ��&& &&.!6�,- �&�+ 
(��?.&.�!��*�

�
�"�,-�,� ,- �	1(� + ���1�,�0�!&.� � ��.!
����������,- �( ,.,.�! �&��&3�1&�&.+()4�,���(()4�,��,- +�,- 
� �&�!�:) ! &&� ).+.,�,.�!� ,- �	1(� + ���1�,� � ��� .!,�� ,- 
(��?.&.�!�.!�������������- �6�? �!+ !,�0�!, !�&��-�A ? ��
,-�,� ,- � ��������� ��1�,C&� 0�!&,�10,.�!� �*� �� �	���
M��7��E�HE�H�E7888H��� &�!�,��(()4�,����&�) &��!�����:�))�
: 0�1& �,- �� , !,.�!��*��). !&�A-���� �� +�?�:) ��!�6��1!�&
�*� .!��+.&&.:.).,4� �� &� !�,� ��.& � ,- � &�+ � 0�!&,.,1,.�!�)
0�!0 �!&� �&� ,- �� , !,.�!��*� �). !&�A-���� � � +�?�:) ��!
6��1!�&��*�� (��,�:.).,4�

�!�,- �:�&.&��*�,- �()�.!�)�!61�6 ��*�,- �(��?.&.�!��A �*.!�
.,� �.**.01),� ,��: ). ? � ,-�,� ,- �	1(� + ���1�,� .!���������
0�1)��.!, �(� ,�M��7��E�HE�H��&�0�!,�.!.!6���� �&�!�:) ! &&
).+.,�,.�!� *��� �). !&� A-�� �� � � +�?�:) � �!� 6��1!�&� �*
� (��,�:.).,4�:1,�!�,�*����). !&�A-���� �� +�?�:) ��!�6��1!�&
�*�.!��+.&&.:.).,4���	 0,.�!��7��E�HE�H�.,& )*��� &�!�,����A
�!4��.&,.!0,.�!�: ,A  !�,- �0�, 6��. &��*�� +�?�:) ��). !&$
!���A�1)��,- � �: ��!4�&,�,1,��4�� �&�!�,��.!, �(� ,�I� ,�.! �
: 4�!�� ,- � � +�?�)�( �.��J��.** � !,)4� *��� �). !&�A-���� 
� +�?�:) ��!�6��1!�&��*�.!��+.&&.:.).,4��!���). !&�A-���� 
� +�?�:) � �!� 6��1!�&� �*� � (��,�:.).,4�� � ���� !��2�� ��
��������������	�����������E���FH�E�.&01&&.!6�(� &1+(,.�!
,-�,���&,�,1,��4�, �+�� ,�.!&�,- �&�+ �+ �!.!6�,-��16-�1,��
&,�,1, ��!��.!�(��,.01)���,-��16-�1,���(��?.&.�!H����- ��.!,-
�.�01.,�� 0 !,)4����� && ��,-.&�.&&1 ���!��.,�0�!0)1� ��,-�,�,- 
	1(� + ���1�,C&�0�!&,�10,.�!��*�M��7��E�HE�H�.!���������
�((). ��,���!�.!��+.&&.:) ��*��+ �)4� 50)1��:) ���). !������
 ����$��:�����'����7����������7����F�E�,-��.���7887H���EI� 
�� �!�A�(� & !, ��A.,-� ,- �L1 &,.�!��*�A- ,- �� N���	���
M� �7��E�HE�HO� : ��&� ,- � &�+ � + �!.!6� *��� �!� .!�.?.�1�)
�  + �� .!��+.&&.:) � ,�� ,- � !., �� 	,�, &� 1!� �� ���	���
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GHSRUWDELOLW\ DQG IRU DOLHQV ZKR DUH UHPRYDEOH RQ JURXQGV RI
LQDGPLVVLELOLW\� H[FHSWLQJ WKRVH IRUPHUO\ FODVVLILHG DV H[FOXGDEOH�
� &�)�5� � ������ �������

� � 5()�.! ���:�? �,-�,���!�,- �:�&.&��*�,- �()�.!�)�!61�6 
�*� ,- � &,�,1, ��A � ��� !�,� : ). ? � ,-�,� ,- ��������&���1�,
0�1)�� 0�!&,�1 � ,- � &,�,1, � �.** � !,)4� *��� �). !&� A-�� �� 
� +�?�:) ��!�6��1!�&��*�.!��+.&&.:.).,4��!���). !&�A-���� 
� +�?�:) � �!� 6��1!�&� �*� � (��,�:.).,4�� � 
,� .&�  ? !� ) &&
0�!0 .?�:) �� ,- � *�� �� ,-�,� ,- ���1�,�0�!&,�1 ��,- �&,�,1, 
�.** � !,)4�*��� 50)1��:) ��!��� (��,�:) ��). !&���
!� !�0,.!6


�
�"�� ��!6� &&� !�,� �!)4� �:�).&- �� ,- � 1& � �*� ,- � , �+
I 50)1��:) �J� :1,� .,� �)&�� �:�).&- �� ,-�,� 0�, 6��4� �*� �). !�
I�- �
�"�.&�!��)�!6 ��� !�+.!�, ��.!�, �+&��*�K !,�4C��!�
K 50)1&.�!�C��

�
�"�� ()�0 ��,- & �, �+&�A.,-�,- �:���� �
0�!0 (,��*�K��+.&&.�!�CJ�� ����$��:���7���������,����$����
����� ���� EI� �&.+()4�0�!!�,� .6!�� �,-�,�K 50)1��:) C� .&�!�
)�!6 ����, �+�,-�,�-�&��!4�&,�,1,��4�.+(��,�1!� ��,- �
�"�JH�
��� �00 (,� ,- � 6�? �!+ !,C&� ��61+ !,� ,-�,� ,- � ��������
��1�,C&� 0�!&,�10,.�!� �*� M� �7��E�HE�H� �� &� !�,� �(()4� ,�
��&�) &��!�����:�))���,- � *�� ��A �A�1)��-�? �,��0�!0)1� 
,-�,�,- ������������1�,�.!, �(� , ����&,�,1, �01�� !,)4�.!�*��0 
,���(()4��.** � !,)4�,����0�, 6��4��*��). !�,-�,�!��)�!6 �� 5.&,&
.!� .++.6��,.�!� )�A�� � �.,-�1,�  5().0.,� .!&,�10,.�!� :4� ,- 
��1�,��A �A.))�!�,�� �0-�&10-���0�!0)1&.�!�

"&�,- �0�1�,�.!� ����$��:��0�!0)1� ���IN,O- �0) ���, 5,��*
,- � &,�,1, �� 0�1() ��A.,-� ,- � 	1(� + ���1�,C&� 0�, 6��.0�)
.!, �(� ,�,.�!�� ) �? &� 1&� ).,,) � 0-�.0 � :1,� ,�� 0�!0)1� � ,-�,
����������((). &�,��.!��+.&&.:) �.!�.?.�1�)&�).3 �#.!��1���.�
�- �&,�,1, ���!�.,&�*�0 ��+�3 &�!�� 50 (,.�!&�*���.!��+.&&.:) 
�). !&�� ��- �	1(� + ���1�,C&�1!L1�).*. ��-�)�.!6�(��?.� &
,-�,�,- �&,�,1, �K�� &�!�,�( �+.,�.!� *.!., �� , !,.�!�CJ�� ��
�$��:���7���������,�����EL1�,.!6����������������	���,����H$
���� �����!������� ���	�8����� �G����	1((�7�� �8�F�� �8F7� E/�
�.!!��788�H�EIN�O �0�!�*.!��!��&�1!��� �&�!�,��.!, �(� ,��!�
�(()4� ,- �&,�,1, ��! �A�4�*����! �0�, 6��4��*��). !&��:1,��
�.** � !,�A�4�*����,- �&�� �� �,- � *�� �+1&,�0�!0)1� �,-�,
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$W OHDVW LQ LWV UHJXODWLRQV� WKH ,16 DSSHDUV WR DJUHH ZLWK WKLV

DQDO\VLV� 7KH JRYHUQPHQW DUJXHV LQ WKH LQVWDQW FDVHV WKDW WKH 6XSUHPH
&RXUW¶V VWDWXWRU\ FRQVWUXFWLRQ LQ =DGY\GDV VKRXOG QRW DSSO\ WR DQ\
LQDGPLVVLEOH DOLHQV� +RZHYHU� DIWHU WKH &RXUW¶V RSLQLRQ ZDV LVVXHG LQ

=DGY\GDV� WKH ,16 SURPXOJDWHG UHJXODWLRQV OLPLWLQJ WKH SRVW�UHPRYDO�

SHULRG GHWHQWLRQ ERWK IRU DOLHQV ZKR DUH UHPRYDEOH RQ JURXQGV RI

,-�,�I��!6� &&�-�&�(� & �? ��,- ��.6-,�,��-�: �&�� ?. A�*��
:�,-�0�.+.!�)��!��!�!�0�.+.!�)��). !&�J��'��

�.!�))4�� A � !�, � ,-�,� ��������� ��1�,� �.�� !�,� �0,1�))4
�.&,.!61.&-�: ,A  !��). !&�A-���� �� +�?�:) ��!�6��1!�&��*
.!��+.&&.:.).,4��!���). !&�A-���� �� +�?�:) ��!�6��1!�&��*
� (��,�:.).,4� .!� .,&� �!�)4&.&� �*� ,- � 0�!&,.,1,.�!�)� 0�!0 �!&
��.& ��:4�,- �.!� *.!., �� , !,.�!��*��). !&�A-���� �� +�?�:) 
�!� 6��1!�&� �*� � (��,�:.).,4�� � �- � ��1�,� �!)4� � * �&� ,�
I��+.&&.�!J��,�,- ��1,& ,��*�,- ��(.!.�!$�.!�.,&��.&01&&.�!��*
,- � 0�!&,.,1,.�!�)� 0�!0 �!� ��.& �� :4� ,- � &,�,1, �� ,- � ��1�,
�.&,.!61.&- &�: ,A  !��). !&�A-��-�? �I !, � �J�,- �!., �
	,�, &��!��,-�& �A-��-�? �!�,������������������	���,���7�
��7���"&�A � 5()�.! ���:�? �������$
���!�, ����I��+.&&.�!J
.&� �� � *.!.!6� (�.!0.() � .!� 

�
�"�� A- � �&� I !,�4J� A�&� �
� *.!.!6� (�.!0.() � .!� (� �

�
�"� .++.6��,.�!� )�A�� � 
!� .,&
:�. *&�.!�,- �.!&,�!,��(( �)���&�.!� ����$��:���,- �6�? �!+ !,
.+(). &�,-�,�I,- �0 !,��)��( ��,.!6�, �+&��*�,- �,A��&,�,1, &
�� � *1!0,.�!�))4� ,- � &�+ �9� !�+ )4� �� �� �� ,-�,� K !,�4C� �!�
K��+.&&.�!C� �� � .!, �0-�!6 �:) � �!�� ,-�,� K 50)1��:) C� �!�
.!��+.&&.:) C��� �.!, �0-�!6 �:) �J�� ����$��:���7���������,
������"&�A ��)&�� 5()�.! ���:�? �.!�!�, ����-�A ? ���,- & 
, �+&��� ����� .!, �0-�!6 �:) �� ���������� ���� �"�+.&&.�!� .&
� *.! �� �&� I,- � ��2&$��  !,�4� �*� N�!O� �). !� .!,�� ,- � !., �
	,�, &�J����	����M���8�E�HE��HE"H�E7888H�E +(-�&.&���� �H$
�). !&�A-�� !, ��,-.&�0�1!,�4�.)) 6�))4��!��A-��A � �*��+ �)4
0)�&&.*. �� �&� I� (��,�:) J� �� � !�A� 0)�&&.*. �� �&
I.!��+.&&.:) �J���- � *�� ��,��,- � 5, !,�,-�,�,- ���������
��1�,� �.&,.!61.&- �� : ,A  !� 0�, 6��. &� �*� �). !&� .!� .,&
�!�)4&.&��*�,- �0�!&,.,1,.�!�)�0�!0 �!&���.& ��:4�,- �&,�,1, ��.,
�.&,.!61.&- �� �!)4� : ,A  !�  50)1��:) � �!�� � (��,�:) 
�). !&�
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7KH FRXUW LQ /LQ *XR ;L DOVR QRWHG WKDW ³>W@KH VWDWXWH� RQ LWV IDFH�

PDNHV QR H[FHSWLRQV IRU LQDGPLVVLEOH DOLHQV� � � � ,W LV D YHQHUDEOH SULQFLSOH

RI VWDWXWRU\ LQWHUSUHWDWLRQ µWKDW ZKHUH WKH /HJLVODWXUH PDNHV D SODLQ

SURYLVLRQ� ZLWKRXW PDNLQJ DQ\ H[FHSWLRQ� WKH FRXUWV FDQ PDNH QRQH¶�´

/LQ *XR ;L� ��� )��G DW ��� �TXRWLQJ)UHQFK¶V /HVVHH Y� 6SHQFHU� �� 8�6�

��� +RZ�� ���� ��� ��������

 5()�.! ��,-�,�IN&O 0,.�!��7��E�HE�H��������� &�!�,����A��!4
�.&,.!0,.�!� : ,A  !� .!�.?.�1�)&� A-�� �� � � +�?�:) � �!
6��1!�&��*�.!��+.&&.:.).,4��!��,-�& �� +�?�:) ��!�6��1!�&��*
� (��,�:.).,4�J��'����,�����

��

� ��)&�����!�,�: ). ? �,-�,�,- �	1(� + ���1�,�.!, !� ��,�
0�!&,�1 � M� �7��E�HE�H� �.** � !,)4� *��� �). !&� A-�� �� 
� +�?�:) ��!�6��1!�&��*�.!��+.&&.:.).,4��!���). !&�A-���� 
� +�?�:) � �!� 6��1!�&� �*� � (��,�:.).,4�� � �- � 6�? �!+ !,
*�01& &��!�,- ������������1�,C&�&,�, + !,��,�,- ��1,& ,��*�.,&
�(.!.�!�,-�,�INAO �� �)�- � �A.,-��). !&�A-��A � ���+.,, ��,�
,- �!., ��	,�, &�:1,�&1:& L1 !,)4���� � ��� +�? ����"). !&
A-�� -�? � !�,� 4 ,� 6�.! �� .!.,.�)� ��+.&&.�!� ,�� ,-.&� 0�1!,�4
A�1)��(� & !,���? �4��.** � !,�L1 &,.�!�J�����������������	�
�,���7���
!����.,.�!��,- �6�? �!+ !,�)��3&�,��,- �(��,.�!��*
��������� .!�A-.0-� ,- ���1�,� �.&,.!61.&- �� .,&� � 0.&.�!� .!
���$�������� ���(������������� �)� �����#�+���� �F���	�� 78�
E����H����������������������	���,�����������- ���1�,�&,�, �
,-�,� IN�O),-�16-� #�+���� ).3 � ,- � (� & !,� 0�& &�� .!?�)? &
.!� *.!., � � , !,.�!�� .,� �.** �&� *��+� ,- � (� & !,� 0�& &� .!� �
0�.,.0�)�� &( 0,��������N� @ .C&O�(� & !0 ��!��)).&�
&)�!���.��!�,
0�1!,��&� !,�4�.!,��,- �!., ��	,�, &�J��'����,��������- ���1�,
,- !�*1�,- �� 5()�.! �;

�- ��.&,.!0,.�!�: ,A  !��!� �). !�A-��-�&�  ** 0, �� �!
 !,�4� .!,�� ,- � !., �� 	,�, &� �!�� �! � A-�� -�&� ! ? �
 !, � ���1!&�,-��16-�1,�.++.6��,.�!�)�A��������
,�.&�A ))
 &,�:).&- �� ,-�,� 0 �,�.!� 0�!&,.,1,.�!�)� (��, 0,.�!&
�?�.)�:) � ,�� ( �&�!&� .!&.� � ,- � !., �� 	,�, &� �� 
1!�?�.)�:) � ,�� �). !&� �1,&.� � �*� �1�� 6 �6��(-.0
:��� �&��������N�O!0 ��!��). !� !, �&�,- �0�1!,�4��,- �) 6�)
0.�01+&,�!0 � 0-�!6 &�� *��� ,- � /1 � =��0 &&� �)�1& 
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�((). &� ,�� �))� K( �&�!&C� A.,-.!� ,- � !., �� 	,�, &�
.!0)1�.!6��). !&��A- ,- ��,- .��(� & !0 �- � �.&�)�A*1)�
1!)�A*1)��, +(����4�����( �+�! !,�

'��� �"00���.!6� ,�� ,- �6�? �!+ !,�� IN.O,� .&�1!� �&�!�:) � ,�
�&&1+ � ,- ���������� ��1�,�A !,� ,�� &10-� 6� �,� ) !6,-&� ,�
�.&,.!61.&-�,- ���? �!+ !,C&��1,-��.,4�,��� ,�.!�.!��+.&&.:) 
�). !&�*��+�.,&��1,-��.,4�,��� ,�.!��). !&�A-��-�? � !, � ��,- 
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